SERVED: August 28, 1992
NTSB Order No. EA-3661

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 13th day of August, 1992

THOVAS C. Rl CHARDS,

Adm ni strator,

Federal Avi ation Adm nistration,
Conpl ai nant

Docket SE-9788

GEORGE MORRONE

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Joyce Capps, issued on Apri
24, 1990, following an evidentiary hearing.” W grant the
appeal .

The Adm nistrator charged, and the | aw judge found, that

respondent viol ated Federal Aviation Regulation ("FAR")

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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8§ 43.15(a)(1) (14 CF.R Part 43) in certifying an annual

i nspection perforned by another, despite numerous discrepancies.?’
Al t hough the Adm ni strator sought revocation of respondent's

i nspection authorization, the | aw judge reduced the sanction to
an 8-nonth suspension. It is this action the Adm nistrator

appeal s, arguing that it is inconsistent with Adm nistrator v.

Muzqui z, 2 NTSB 1474 (1975). W agree, and will reinstate the
revocati on order
Mizqui z states, in part:
[1]n those cases in which all of the violations are
affirmed, we believe it is incunbent on the |law judge to
of fer clear and conpelling reasons for reducing the
sancti on.
Id. at 1477. The Adm nistrator argues that, in this case, al
the violations alleged (one) were affirnmed, and no cl ear and
conpel ling reasons were offered by the |aw judge when she reduced

t he sancti on.

Respondent replies, citing Admnistrator v. Pearson, 3 NTSB

3837, 3838 (1981), that Miuzquiz only applies when the

Adm ni strator has proven all the "charges." Respondent
interprets "charges"” to nmean all the varied factual allegations
in the Adm nistrator's order. Respondent notes that in this case
the Admnistrator failed to prove all his factual allegations.

See Tr. at 123.

*The | aw judge found (Tr. at 124-125) that the discrepancies
resulted in an unairworthy aircraft.
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Mizquiz is a nodification of the general rule under which
the law judge nay mtigate the sanction based on the totality of

3

the circunstances,” and applies, as noted above, only in a
certain set of circunstances. Although Pearson (and perhaps
ot her cases) used the word "charges" in place of Mizquiz's
"violations," our intent has been clear and did not change. W
have i ntended to apply and have applied the Mizqui z standard when
the Adm ni strator has proven that respondent violated the cited
regul ations.® Thus, use of the word "charges" in place of
"violations" produced no change in neaning.

Moreover, if respondent's interpretation were adopted and

"charges" read to nean "factual allegations,” the Admnistrator's
failure to prove insignificant or mnor details stated in the
order could mtigate the sanction, regardl ess of the seriousness
of the proven offense(s). That result clearly is inconsistent
with rational enforcenent of the aviation safety regul ati ons.
Havi ng concl uded that Mizquiz applies, we further find that
the | aw judge did not present clear and conpelling reasons for

reduci ng the sanction. She cited no cases to support sanction

reducti on based on inconsistency with precedent. See Pearson,

supra. And, to the contrary, the Adm nistrator has cited a

‘Respondent cites Adnministrator v. Jones, NTSB Order EA-3154
(1990), for this proposition.

‘See, e.q., Administrator v. Dickinson, 5 NTSB 235 (1985);
Adm nistrator v. Dibble, 5 NTSB 352 (1985); Admi nistrator v.
Brown, 5 NTSB 478 (1985); Adm nistrator v. Van de Hoef, 5 NTSB
1050 (1986).
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nunber of cases in which revocation was ordered for violation of
8 43.15(a)(1). The law judge's statenent that she "has had ot her
cases that were nmuch nore severe . . . and only warranted

nS

suspensi on, does not constitute clear and conpelling reasons.
Mor eover, we cannot find, and neither the |aw judge nor
respondent identified, any mtigating circunstances that would

warrant a sanction reduction.

ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Adm nistrator's appeal is granted; and
2. The revocation of respondent’'s inspection authorization

shal |l begin 30 days fromthe date of service of this order.®

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°Tr. at 10.

°For the purposes of this order, respondent nust physically
surrender his inspection authorization to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).
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